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Avrising out of Order-in-Original No. MP/10/AC/2016-17 f&=iw: 30/09/2016 issued by Asstt.
Commissioner , Div-lll , Central Tax, Ahmedabad-|

g srfieterat @1 AW qa g Name & Address of the Appellant / Respondent

Parin sheth (Director shrinath products
Ahmedabad -
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : -

ARG @R BT T IS :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under-Section 35EE of the CEA 1944 ini respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : : :
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(i) In case of any loss of goods where the loss occur in transii from a factory to a warehouse or to
another factory or from one warehouse to another during the cotrse of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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Ih case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. _

aﬁnmaﬁwwzﬁﬂwﬁzhmvﬁeﬁmmaﬂné%aﬁ'\f@mﬁﬁwwqd
frm & IS W,aﬁa%mmﬁﬁﬁwwmmﬁ%ﬁaﬁmﬂ(Fi.z)wgasrmmgim
forgerr fFY Y B

Credit of any d[xty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicatad and shall be accompanied by
two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupses One Lac or less and Rs.1,000/- where the ‘amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Cusfoms, Excise & Servics Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be acccmpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any.nominate public sector bank of the place
where the bench of any nominate public sector bank cf the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. .
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in.invited to the rules covering these and other related' matter contended in the
‘Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% cof the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
" mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D3
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall liz before the Tribunal on payment of
10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where
penalty alone is in dispute.” e
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ORDER-IN-APPEAL

This appeal has been filed by Shri Parin Sheth, Director of M/s. Shrinath
Products, Plot No. 2803, Phase-IV, GIDC. Vatwa., Ahmedabad- 382 445 [for shori -
‘appellant’] against OIO No. MP/10/AC/2016-17 dated 30.9.2016, passed by the Assistant
Commissioner, Central Excise, Division IlI, Ahmedabad-I Commissionerate [for short -

‘adjudicating authority .

2. Briefly stated, the facts are that during the course of audit, an objection was
raised that the appellant had collected Rs. 4.00 lacs via debit note from M/s. Moldpro.
Vadodara, as ‘consultancy charges’ for development of rubber product as per their
specification, but had not included the said amount, in the transaction value. A show cause
notice dated 7.1.2016 was therefore, issued to M/s. Shrinath Products alleging that they
had not included the development charges in the transaction value and recovered the .
amount from M/s. Moldpro through debit note. The show cause notice demanded Central Q :
Excise duty of Rs. 41,200/~ along with interest and furtler proposed penalty on M/s.

Shrinath Products and the appellant. The adjudicating authority confirmed the charges and

also imposed penalties on the appellant and the Director of ths appellant. A

-

3. It is against this imposition of penalty of Rs. 500C/- on the appellant that he has
filed this appeal on the grounds that:

(a)impugned OIO is not proper, legal and sustainable on the ground that it is passed in
routine and superfluous manner without taking into consideration the facts and legal
aspects of the issue; :

(b) that before imposition of penalty under Rule 25, the person should have been
found guilty of having dealt with the goods in the rmanner specified in the rule and
conscience knowledge to the facts that the goods werz liable to confiscation has to be
established; :

(c)that there is no allegation in the show cause notice that appellant had dealt with any
goods or concerned with the-goods or he had knowledze that any goods were liable for
confiscation; _

(d) that the show cause notice proposed imposition of penalty under Rule 26 while
penalty has been imposed under Rule 25 of the Central Excise Rules, 2002.

O

4, Personal hearing in respect of the appeals was he d on 20.6.2017. wherein Shri
P.G.Mehta, Advocate appeared on behalf of the appellant and reiterated the grounds of
appeal. He further stated that the penalty cannot be imposed since it is beyond the scope of

the show cause notice.

5. I 'have gone through the facts of the case, the g-ound of appeal and the oral
submissions made by the Advocate. The primary issue to be cecided is whether the pemi;l»t'y;:{_{ ~

can be imposed on the appellant. : R ﬂ_ o
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6. As is evident the only dispute, is regarding mposition of penalty on the
appellant. Before dwelling any further, I find that I had dealt with the main issue vide my
OIA No.AHM-EXCUS-001-APP-017-2017-18 dated 6.7.20.7. wherein 1 had set aside the

impugned OIO in respect of the appeal filed by M/s. Shrinath Products. Since I have

already decided that the issue fails on meril. . the questicn of imposing penalty on the
appellant[a co-noticee, does not arise. In view of the foregoing, the appeal is allowed and

the impugned OIO is set aside in so far as it imposes penalty on the appellant.
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7. The.appeal filed by the appellant stands disposed of in above terms.
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Date :4 [.07.2017
Attested

(Vil&%

Superintendent ,
Central Tax(Appeals),

~ Ahmedabad.

By RPAD.
To,

Shri Parin Sheth, Director
M/s. Shrinath Products,
Plot No. 2803, Phase-IV,
GIDC, Vatwa,
Ahmedabad- 382 445.

Copy to:-
1. The Chief Commissioner, Central Taxe. Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Division I11, Ahmedabad South.. 3
4. The Additional Commissioner, System, Central Tax. Ahmedabad South.
5. Guard File.
6. P.A.







